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Abstract

Corruption may be referred as the misuse of power and authority. There is no specific parameter to
measure corruption, but we can examine it through various societal impacts. Although corruption can
be of different kinds, yet this paper’s exclusive focus is on bribery. An international convention named
the United Nations Convention against Corruption (UNCAC) was rectified by Pakistan in August 2007.
This first-ever agreement binds member states equally to implement the entire legal framework to
tackle corruption. In technical terms the UNCAC is assisted by the United Nations Development
Programme (UNDP) and United Nations Office on Drugs and Crime (UNODC). UNODC is the guardian of
UNCAC in its implementation review process in its global head office. Both UNODC and UNDP signed an
agreement to work together in the domains of anti-corruption and criminal justice reforms.
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Introduction

They function jointly to curb corruption in cooperation with the member states and support the
implementation of UNCAC. This study highlights the purpose of UNCAC and its implementation policy in
Pakistan in order to compare and evaluate the cracks that exist in the international convention and its
implementation in Pakistan along with other countries, a qualitative study was administered. This paper
departs with an examination of UNCAC in relation to the judicial system. It then offers a bi-layered
comparison of the implementation process; in the developing as well as developed countries. A major
finding of the study snapshots that Pakistan has not fully implemented the UNCAC in a true spirit
compared to other notable countries from the third world. The dishonest behavior by public office holders
is said to be corruption, typically it includes bribery. Due to its nature it is impossible to measure
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corruption accurately but there are estimates which are published by transparency international and
many other forums (Zaman n.d).

An Overview of the United Nations Convention against Corruption

The United Nations Convention against Corruption is balanced, strong and pragmatic, and it offers a new
framework for effective action and international cooperation (Quraishi, 2010). UNCAC was passed on 14
December, 2005. More than 140 states are its signatory and 186 states are parties to it
(Signature and Ratification Status:). It is the first ever agreement which binds member states equally to
implement the full legal framework to tackle with corruption. The UNCAC is technically assisted by United
Nations Development Programme (UNDP) and United Nations Office on Drugs and Crime (hereinafter
called as UNODC). UNODC is the guardian of UNCAC in its implementation review process in its head
office located in Vienna, Austria. Both UNODC and UNDP signed agreement for working on the area of
Anti-Corruption and criminal justice reform. They work together to curb with corruption in cooperation
with the member states and support implementation of UNCAC.

The purpose of UNCAC According to Article 1

The purpose of the UNCAC according to article 1 is: (a) To promote and strengthen measures to prevent
and combat corruption more efficiently and effectively; (b) To promote, facilitate and support
international cooperation and technical assistance in the prevention of and fight against corruption,
including in asset recovery; (c) To promote integrity, accountability and proper management of public
affairs and public property.”

The framers of the UNCAC has made the structure of the Convention in order to help the member states
to strengthen their legal, institutional and operational capacities to implement the contents of UNCAC
which is binding on them at domestic level and to coordinate with other part of the world to tackle the
transnational dimension of corruption. The basic theme of UNCAC is based on: (i) Preventive measures, (ii)
Enactment of criminal law to curb corruption, (iii) International Cooperation, and (iv) Asset recovery

Preventive measures in UNCAC

UNCAC has a full chapter on measures for preventing corruption for the State parties to curb with the
cancerous disease which is corruption according to their domestic laws. It insists that every member shall
frame and introduce policies to develop and implement the Convention in its letter and spirit by
participating society which should show transparency, accountability and rule of law in public as well as
private sectors. The policies on which UNCAC stress upon: Institutional Arrangements, giving birth to a
specific anti-corruption body which has the foremost duty to focus on execution of preventive anti-
corruption measures, code of conduct and making the public office holders to declare their assets to avoid
conflict of interest in promoting good governance, rule of law and accountability. Chapter Il of UNCAC also
emphasize on transparency in financing election campaigns of political leaders or political parties. The
preventive measures include stern check on public procurement as huge amount of public money is
involved in procurements and it is the most attractive sector for corruption in almost all the countries.
Most importantly, the state parties are also in consensus that they will take measures in eliminating
corruption in the judiciary and counter money laundering by following the measures specified therein in
the Convention. The Convention also encourages civil societies to raise awareness in the general public by
undertaking educational programmes and informational sessions so they may know the threat posed by
corruption and the way for its resolution in the society.
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Enactment of Criminal Law for Corruption

Chapter Il of UNCAC makes it mandatory for all the state parties that they shall legislate and adopt other
measures to criminalize corruption by enacting penal provisions in parliament or legislature mentioned
therein. There are two kinds of criminalization provisions mentioned in Chapter Ill, both mandatory and
optional. Some countries have constitutional embargo which restrain them to recognize the criminal
offences of UNCAC in their domestic law, hence, for the purpose of implementation amendments in the
existing laws shall be made. The laws which are enacted needs not to be in the same name however, close
conformity is required but the basic aim of criminalizing the acts mentioned in the Convention shall be
achieved. There are range of offences covered by UNCAC which according to the Convention needs to be
recognized as offences by the state parties. Some of the offences are embezzlement, misappropriation,
trading in influence, bribery, laundering proceeds of crime and concealment etc.

International Cooperation

In Chapter IV of UNCAC the State parties are bound to cooperate each other in criminal matters in
accordance with Article 24 to 50 and it has also paved way to open assistance to each other in
investigations and proceedings in civil and administrative cases linked to corruption. Corruption is not an
issue of a country but it is transnational phenomena which effects the neighboring countries or state
parties to the convention. There are numerous ways adopted by the criminals involved in corruption by
using advanced technology especially international banking and without collaboration of the state parties
with each other, it is not possible to give an end to offences of international nature in which the offenders
are from two or more state parties. The convention binds the state parties to give legal assistance in
investigations, prosecutions and judicial proceedings of offences which are mentioned therein in the
UNCAC. The important incorporation of the provisions in the convention is the cooperation within state
parties, extradition, assistance in legal matters, transfer of convicted persons, transfer of criminal cases
and joint investigations etc.

Asset Recovery

The return of assets in the convention is its fundamental principle as it allows cooperation among state
parties to repatriate the assets derived through corruption to the country of its origin. This chapter has
been specifically included in UNCAC to achieve its purpose by tackling those offenders who sent the
money produced by means of corruption and corrupt practices from one country to another and this is
only the mutual cooperation which discourage offences of corruption at international level. The
convention also lay down certain criteria in Chapter-V as to how to proceed with crimes in which huge
amount is transferred from one state party to another and its confiscation. Moreover, it also provides
how to collect evidence in more than one jurisdiction and to locate and seize them.

Implementation Review Mechanism

The Convention has provided a mechanism in which the state parties assess themselves that as to what
extent UNCAC has been implemented in their country and this procedure is called Implementation Review
Mechanism (hereinafter called as IRM). UNCAC has no review mechanism however in its third session at
Doha in November, 2009, a resolution was passed and. IRM was adopted and certain terms of reference
and guidelines were made for the state parties to follow in preparing its reviews. This allow the countries
to identify their problems in existing anti-corruption laws and they make strategies to meet the contents
of Convention.
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The IRM has started in 2010 which focused on Criminalization, Law enforcement and international
cooperation. The second phase was launched in November, 2015 and it covered chapter Ill and IV of
UNCAC. The state parties shall fulfil its obligation and submit reviews after every five years. UNODC is the
secretariat of Review Mechanism (UNODC, n.d.). The reviews are basically self-assessment and based on a
checklist but two other state parties review it by acting as peer-review under procedure. Moreover, the
remaining issues are clarified in the joint meeting at Vienna or in a country visit. The experts of reviewing
state parties can also opt to meet the anticorruption body of the state of which they are reviewing and
also meet the other stakeholders like judiciary and civil societies etc.

UNCAC and Judiciary

The judicial officers have been defined according to the article 2 (a) of UNCAC as Public Officials which
includes any person holding judicial office of a state party whether appointed or elected, whether
permanent or temporary, whether paid or unpaid. Similarly, same definition is given to a judicial office
holder performing his duties in foreign country.

The UNODC has provided a detailed guide on strengthening judicial integrity and capacity in 2011 at New
York, whereby, recruitment process professional evaluation and training of Judges have been discussed
for the guidance of state parties to be implemented within their jurisdiction. It has also not spared the
court personnel and their process of appointment, trainings, remunerations, call of conduct, their
performance evaluation and associations. Moreover, the guide also talks about the court management as
to how the process of assignment of a case is to be made and how the cases are to be managed. It also
provides procedure of pretrial and trial management including coordination of institutions.

The Judges in a nation plays a vital role in protection of legal as well as constitutional rights of the citizen
in different areas i.e. health, human rights, industrial variation, civil rights, family matters, consumer rights
and environmental related issues etc. The work load on the Judges have increased with the passage of
time and their job has become complicated. It is noted that the professional qualification required for the
Judges is going far beyond their basic legal knowledge and skills of interpretation which were sufficient
previously in their appointment (UNODC, 2011).

The basic qualification for the post of a Judge is law degree in the member states, however in some
countries, the prerequisite of law degree for the judicial post is not required i.e. service tribunal and
commissioners etc. The members state mostly chooses practicing lawyer or experienced jurists from the
legal community which is termed ‘Professional Recruitment’ but in some cases, they are recruited just
after completion of their law degree, also called as Bureaucratic Recruitment or Civil Service Recruitment.
The evaluations of both professional and judicial career have different characteristics. In professional
system of recruitment, the years of practice as a lawyer is required to become the member of judiciary,
however in some countries, prolonged period of initial training is required. On the other hand, the
bureaucratic recruitment is similar to civil service (UNODC, 2011).

The most crucial people in providing support to the justice system is the court officials working with the
judges. They closely work with the presiding officer and handle all the litigations in the court. The judges
can directly or indirectly get influenced by them in dispensing justice to the litigants. Their interaction with
the people might create hurdles in justice system, so according to the guide mentioned hereinabove, the
role of court personnel should not be avoided as they manage the courts while the judges do their judicial
work.

ISSN (P): 2709-9962 Muhib, Qasim & Nisar (2022) 427



Asian Social Studies and =1 Volume 3 Issue 2
Applied Research (ASSAR) May, 2022

Published by ASAR Council S a— e ISSN (E): 2709-9229

The guide has also provided that the non-judicial court personnel should be skilled so that they should
support the work of the courts in order to strengthen judicial integrity and capacity. The selection in the
appointment process in hiring staff to fill the vacancy of court personnel shall be transparent and merit
based. The advertisement shall be made publically to attract the qualified applicants so that nepotism or
political considerations are avoided in the final selection of the post so advertised.

Another important aspect of the appointment process is that who is the best position to review the
applications of the candidates and select the best among them. In this regard, the state parties have given
administrative tasks to professional court administrators to handle administrative work including
appointment and selection etc.

Implementation of UNCAC in Judiciary of state parties
Pakistan, UNCAC and Judiciary

Pakistan is the member state of UNCAC as mentioned hereinabove and it is an obligation upon her to
implement contents of the convention in its legislative framework but up till now no step has been taken
to include judges of subordinate and superior judiciary to be made accountable by the National
Accountability Bureau (hereinbefore called as NAB). NAB is the body which has been nominated by
Pakistan as an authority which would develop and implement anti-corruption measures in the country
and also coordinate at international level. Under Article 6 (3) of UNCAC. Pakistan has declared that it will
abide by the Convention but has not agreed to Article 44, Paragraph 6 has been adopted by Pakistan to
the extent of cooperation with other state parties on extradition. According to Article 46 (13), NAB shall
give assistance to the state parties to the Convention and if there is any request from them, that shall be
in English or accompanied by official translation in English.

Whether Judges can be Criminally Prosecuted under the Law?

The legislature has not expressively included superior judiciary in the definition of public office holders in
NAB, however, in section 5(m) (iv) the wide terms i.e. service of Pakistan, or any service in connection
with the affairs of federation or a province, is used wherefrom it can be extracted that judges can be held
accountable by the NAB in cases of corruption. Moreover, in section 19 of Pakistan Penal Code, 1860, a
judge is a person who is not only designated as judge but is empowered under the law give a judgment in
any legal proceedings and subsequently in Pakistan Penal Code, in section 21, every judge has been
declared to be as Public Servant. On the other hand, according to article 260 of constitution a judge of
High Court and Supreme Court includes their Chief Justices, Acting and additional judges.

In numerous cases in the history of Pakistan, the judges while performing their official duties were tried in
criminal as well as civil cases but in almost all the trials immunity were claimed under section 197 crp.ct

's. 197. Prosecution of Judges and public servants. (1) When any person who is a Judge within the meaning of section
19 of the Pakistan Penal Code or when any Magistrate, or when any public servant who is not removable from his
office save by or with the sanction of the Central Government or a Provincial Government, is accused of any
offence alleged to have been committed by him while acting or purporting to act in the discharge of his official
duty, no Court shall take cognizance of such offence except with the previous sanction:

(a) in the case of a person employed in connection with the affairs of the Centre, of the President; and

(b) in the case of a person employed in connection with the affairs of a Province, of Governor of that Province.
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that no prior sanction from the government has been received by the litigant and the acts which were
done by them were in the official capacity. For understanding the question in the heading going into the
depth and history of section 197 Cr.P.C is necessary. Below are the important cases:

Igbal Hussain v. The State, 1971 PCr.LJ 404

The Court in this case held that the protection of Section 197 Cr. PC can be invoked by the public servant
only when they were reasonably connected with official duties. The act of the accused shall not have been
performed with private axe to grind.

Zafar Awan v. FOP, PLD 1989 FSC 84

Petitioner in this case filed Shariat Petition in which the provision of Section 197 Cr. PC & Section 6 (5) of
Criminal Amendment Act, 1958 were challenged and it has prayed that it may be declared repugnant to
Islamic Injunction as provide Verse 59 of Chapter IV of Holy Quran.

Federal Shariat Court (hereinafter called as FSC) issued notices to the Federal as well as provincial
governments. The court also issued a public notice. The respondents appeared and their objection in the
case was that S. 197 Cr. PC is not substantive provision rather related to a procedure of the Court and FSC
has got no jurisdiction.

The Court held that the provision of S. 197 Cr. PC is not procedural at all by referring to judgments
rendered by Hon’ble Peshawar High Court Shariat Bench in Gul Hassan V. Govt. of Pakistan, PLD 1980
Peshawar 1 (14) held that jurisdiction given to the president and provincial government granting pardon
and remitting sentences of offenders under sections 401, 402-A, 402-B are not procedural but are
substantive provisions of coder of Criminal Procedure, 1898.

The Court also held that provision of Section 197 Cr. PC is a clog for the aggrieved person to approach the
court. Another, land mark judgment on S. 197, Syed Ahmad V. The State, PLD 1958 SC (Pak) 27 (31) in
which it was observed that S. 197 is “substantial right” given to the public servants and the government,
hence the FSC observed that the said provision not only take away the rights of people but also deprive
the courts of their power to decide a case of citizen and worse of all is that the embargo is based on the
prerogative of executives. The verse of Quran herein mentioned above is reproduced for convenience:

“O Ye who believe obey Allah, and Obey the Messenger and those of your who are in authority; and if Ye
are (in truth) believers in Allah and the Last day. That is better and more seemly in the end”

The verse was elaborately discussed in the court and it has remarked by the judges that the verse gives
concise but complete constitution of an Islamic State. Moreover, they stated that it confirms that
sovereignty of Allah and dictates obedience of laws of Allah as rendered through and explained and
interpreted by the Holy Prophet (P.B.U.H) and demands also the obedience of the people who are in
authority. However, it also ordains that if any citizen disputes the laws, directions or orders of the men in
authority, he is free to approach the court and redress his grievances but such dispute should not be
decided by the same authority which is expressly excluded. In the conclusion, the Court declared the
above provision to be repugnant to Islamic Injunctions and showed its desire that the President shall take

(2) Power of President or Governor as to prosecution. The President or Governor, as the case may be, may determine
the person by whom, the manner in which, the offences for which, the prosecution of such Judge, Magistrate or
public servant is to be conducted, and may specify the Court before which the trial is to be held.
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steps to amend the laws suitably before 1% of January, 1990 and if the government failed the provisions
would cease to have effect.

FOP v. Zafar Awan, PLD 1992 SC 72

An appeal was submitted before the Shariat Appellate Bench consisting of five Judges against the decision
of FSC which declared Section 197 Cr. P.C and Section 6 (5) of Criminal Amendment Act, 1958, however
the same got dismissed. The Court was of the opinion that the above mentioned sections of law are a clog
for aggrieved party against a public servant to seek redressal of his grievances in the court of law. The law
has not provided any guidance in granting the permission or its refusal. The aggrieved party is not even
informed of the refusal of sanction. In such case, the genuine complaints against the wrong doers were
not protected and no opportunity was afforded to them. The department would certainly favor their
officials by using absolute discretion which amounts to denial of the legal right of the citizen. The period
for bringing changes in law was extended till 30" June, 1992 and the Shariat Appellate Bench directed that
the law would cease to be effective after the said date. Later on review petition, FOP v. Zafar Awan, PLD
2005 SC 19 was filed against the judgment of Shariat Appellate Bench however, it also got dismissed.

UNCAC Implementation Regional Countries
INDIA

The Government of India signed United Nations Convention against corruption and United Nations
Convention against Transnational Organized Crime in May 2011. India is the fourth south Asian country
which ratified UNPOC after Afghanistan, Pakistan and Sri Lanka (Trilegal, 2018). UNPOC was adopted by
General Assembly in the year 2000 and it came into operation in 2003. It is the instrument which is
binding on the state parties to curb with transnational crimes. The states which ratified the convention
pledge that they will take measures to prevent and control transnational organized crime which includes
criminalization of the organized criminal groups, money laundering corruption etc. They also bind
themselves to adopt a framework for laws relating to extradition, international legal assistance and
cooperation (UNODC, 2011).

Recently, India has proposed amendments in their law relating to corruption i.e. Prevention of Corruption
Act, 1998 by tabling the prevention of corruption (Amendment) Act, 2018 which was duly passed by her
legislature and the following amendments were made by implementing UNCAC by joining twenty-three
countries who have implemented a compliance regime in handling corruption in their countries. The
following are the amendments which are made after becoming signatory of UNCAC & UNCTO:

i.  Criminalized bribe giving or promising;

ii. Compulsion to bribe has been made a defense but requires reporting

iii. The corporate criminal liability for bribery and compliance have been codified as defense;

iv. The persons in-charge of commercial organizations has also been made punishable through this
amendment;

v. Powers have been given to Anti-Corruption to confiscate money or property associated with a crime
relating to corruption.

vi. The powers have been given to the officials to make inquiry or investigation from the decisions taken
by public servants in discharge of their official duties (Trilegal, 2018).
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China

China signed UNCAC on 10.12.2003 and ratified it on 13.01.2006, the convention entered into force on
China in accordance with its article 68(2) (implementation review). China supported the creation of an
international instrument for cleaning the world from the disease of corruption. China interest in the
formulation of convention on corruption which had three motives:

1. To have off “naked officials” (who took away looted money of the country) and if came to the
limelight in late 1990s. The country realized that there should be strong international
cooperation among the member states so the stolen funds are repatriated back to the country to
which it belongs.

2. To gain access to efforts against corruption at international level which includes legal framework
by the other countries initiatives to streamline institutions and policy formulation.

3. Chine being super power joined UNCAC formulation at very initial stages as it would have difficult
for it to join convention at a later stage. China already experienced from World Trade
Organization (henceforth as WTO) negotiations.

To comply with UNCAC, China has established National Bureau of Corruption Prevention (NBCP) which has
key role in the fight against corruption. It is working to strengthen its powerful anti-corruption on Agency
namely “The Control Commission for Discipline Inspection. China has been very selective in adopting
legislative instruments and itself in International Cooperation to increase its domestic capacity on some
points of anti-corruption. China being one of the biggest country and an emerging super power is the key
player in quelling corruption internationally (Lewis, 2009). China has amended its criminal law after
ratification of convention including substantive and procedural law. It also issued numerous judicial
interpretation to comply the requirements mentioned in chapter 3 and 4 of UNCAC and are followed in its
judicial proceedings. China has its own socialist legal system. The interpretation by Supreme People’s
Procuratorate are followed by all the courts however they have no binding effect. Moreover, China has
given certain procedural rights to the members of legislative council, Judges etc. that they can give
testimony in writing but no one can claim immunity from criminal prosecution in Macao SAR (Tsimonis,
2016).

UNCAC Implementation by other Developed Countries
United States of America

UNCAC is the most comprehensive global anti-corruption instrument which provides standards to combat
corruption and to discourage corrupt practices around the globe for the purpose of its implementation an
initiative is taken by the government of United States with the aims to secure substantive commitments
from governments to flourish transparency and fight corruption, also it endorsed a high-level Open
Government Declaration to deliver a country level action plan which is formulated with the help of public
opinion poll, and committed to unbiased reporting on their work.

United Kingdom

United Kingdom (hereinafter called as UK) signed UNCAC in 2003 December and ratified it in 2006. UK
have a vigilant legal framework which complies with the provisions of UNCAC. The government applies the
UNCAC inclusively in their review process though overall conclusion is that compliance is incomplete. UK
implements and comply with UNCAC in the following major areas;
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1. Bribery of national public officials

2. Bribery of foreign office holders

3. Embezzlement of property by any office holder
4. Trading in influence

5. Laundering in proceeds of crime

6. Liability of legal persons.

Russia

Similarly, as United Kingdom, The Russian Federation signed UNCAC in 2003 and ratified it in 2006. Russia
is promoting anticorruption programmes through legal framework, anticorruption evaluation and
assessment of laws, field work plus providing legal assistance. Russia has also engaged herself in joint
UNCAC and TI research activities which overlook the implementation of UNCAC, it published reports
regarding the coalition activities to member states. Transparency International Russia has helped a lot in
fulfilling the commitments of UNCAC with special focus on:

1. Unfair means of getting benefits and
2. Asset Recovery

Conclusion

This study focus on the implementation on United Nations Convention against Corruption and concludes
that NAB has the authority to initiate action against Judicial officers serving in Pakistan whether of the
Supreme Court, High Court or Subordinate Judiciary for misuse of their office or corrupt practices.
Moreover, no sanction of the Government or the Hon’ble Chief Justices of High Courts and Supreme Court
of Pakistan is required. They may be arrested, detained and can be tried by the National Accountability
Courts working in Pakistan and if found guilty they can be convicted and sentenced in accordance with
law. Furthermore, UNCAC has provided guidelines to the state parties in which one of the member is
Pakistan which has shown very less progress in adopting the UNCAC, 2005 and its guidelines from time to
time. The adoption of the guidelines for judiciary has also not been followed by the government and
judiciary failed in controlling corruption and corrupt practices in judicial officers. The SIC constituted
under Article 209 of the Constitution is also nonfunctional and very rarely assemble. Interestingly, the
judges against whom complaints / references are submitted get retire after successful completion of their
tenure in High Court and Supreme Court but the reference against them is not heard which is a threat to
the judicial system of Pakistan. A judge may not always be involved in misconduct or corruption but there
might be medical and psychological reasons which incapacitate the judge to hold the post. The mental
disability of judge can easily be ascertained by referring the judge to a committee of psychologists but the
non-assembling of SIC has made it impossible for the general citizens and lawyers to move references as
complaints. The reference may be filed by litigant during pendency of his case which a biased judge or
incapacitated judge is deciding but the same is not heard and it becomes infructuous when no interim
relief is granted to the complainant.
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