Asian Social Studies and =1 Volume 3 Issue 2
Applied Research (ASSAR) May, 2022
Published by ASAR Council e S ISSN (E): 2709-9229

Legal Basis for Intellectual Property under Islamic Law

Mr. MOHAMMAD ZAMIN

Lecturer Department of Shariah & Law Islamia College Peshawar.
Email: mzamin@icp.edu.pk

Ms. MEHNAZ BEGUM
Lecturer Department of Shariah & Law Islamia College Peshawar.
Email: mehnaz@icp.edu.pk

Mr. MUHAMMAD JAN
Assistant professor Department of Shariah & Law Islamia College Peshawar.

Email: mjan@icp.edu.pk

Dr. RAFIA NAZ ALI
Assistant Professor Department of Shariah & Law Islamia College Peshawar.

Email: rafia@icp.edu.pk
Ms. MARYAM QASIM

Assistant Professor Department of Law Shaheed Benazir Woman University Sherengar Dir Upper.

Abstract

Intellectual Property has been a type of property from remote past. It has had its moral and traditional
standing in primitive society in one way or another. However, the word Intellectual Property has begun
to be used in nineteen centuries. It is because Intellectual property has been one of the emerging
properties in the world in this day and age. Covid-19 and Post Covid era has added more value and
importance to Intellectual Property. It has widened its scope because of the stoppage of physical
activities and the emergence of many online educational institutions and online businesses. Today, the
scope of Intellectual property is much wider than the past. This research paper aims to throw light on
Intellectual Property under Islamic law. After introductory part, it explains the status of Intellectual
Property in pre-Islamic era. It discusses the opinion of jurists related to Intellectual Property. The paper
discuses many inferences from primary as well as secondary sources of Islamic law relating to
Intellectual Property. At last, some pre- requisites for Intellectual Property is discussed which is followed
by conclusion of the paper. After studying this paper, a reader will be able to find out the real status of
Intellectual property under Islamic Law.

Keywords: Intellectual Property, Fatwa, Trade Mark, Innovation, Copyrights, Patent.

Introduction

Today, it is believed that Intellectual Property is a modern concept and this is true upto some extent as
the world Intellectual property began to be used in the nineteen centuries. However, it does not mean
that there was no existence of this property before it. There was the existence of this particular property
rights and law before it (Bashar, 2013, P.3).
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It has been a type of property from primitive time. It has had its moral and traditional standing from
remote past. According to Granstraud Intellectual Property era is divided into five phases. In all these five
phases there was some protection to Intellectual Property in one way or another. These phases are non-
patent era, Pre-patent era of Middle Ages, National Patent era, International Coordination of the patent
system and worldwide adoption of the patent system in 20" century. He means to say that Intellectual
Property had had its existence and protection from the past to present (Khan et al., 2013, P.156-157).

Intellectual Property was begun to be protected through enacted laws when England enacted a law in
1710. This law gave protection to the authors of books and other writing. The act was enforced on April
10, 1710. In this law sellers were stopped from printing or reprinting and publishing books of authors
without their consent (The Statute of Anne. 1710).

Another law was the Statute of Monopolies 1624 which dealt with patent law. It was adopted in order to
strengthen England's economy by making it self-sufficient and promoting new industries (Statutes of
Monoplies, 1924).

As mentioned, the word Intellectual Property began to be used in nineteen centuries with the emergence
of extensive use of internet and software. (Shiekh. & Khan, 2014) It is because it became the era of
digitalization. This digitalized era changed many things to digitalized and soft form. Many types of new
Intellectual Rights entered to the lap of Intellectual Property.

Today the rule importance and scope of Intellectual Property law is much wider than the past particularly,
Covid and Post Covid era has added more value and importance to Intellectual Property. It has widened its
scope because of the stoppage of physical activities and the emergence of many online educational
institutions and online business. It has a much wider scope in this modern era.

Definition of Intellectual Property

e Intellectual property means the legal rights which results from intellectual activity in the
industrial, scientific, literary and artistic field. The laws of protecting Intellectual Property gives
individuals the right to protect their invention, grant them the power to dispose of it and
preventing others from using this invention without their permission (Khan et al., 2013, P.156).

o Intellectual property (IP) refers to those things which are creations of the mind. Its inventions
literary and artistic works, designs, and symbols, names and images used in commerce. (World
Intellectual Property Organization, (WIPO) n.d).

Intellectual property under the Shadow of Islamic Law

As mentioned above, today it is believed that Intellectual Property Rights and Law is a new concept and
when we look it to Islamic Law, we found no clear text which explicitly deals in this property. It is true that
the main sources of Islamic Law are silent on Intellectual Property matters (No clear text to explicitly deals
with Intellectual Property). However, it does not mean that there is nothing in Islamic Law about
Intellectual Property Rights. There are many inferences from both primary as well as secondary sources
which tell us that Intellectual Property right is protected under Islamic Law (Manto, 2019).

There are many inferences from Islamic law for the protection of Intellectual Property Rights. Even in pre-
Islamic era there was protection for Intellectual Pproperty which was later on continued under Islamic
Law. Before going to further detail property is defined under Islamic law.
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Definition of Property under Islamic Law

e  What you own in anything. (Ishola.et al., 2018.P.520)
e Anything that can be acquired and possessed is a property. (P.520)

The first definition says that anything which is owned by a person is his property. Now does it mean
physical ownership or benefit, it will be discussed later.

The second definition says that property is anything which can be acquired and possessed. It means that
the thing which cannot be possessed or acquired cannot fall in the definition of property.

Pre-Islamic era and Intellectual Property Rights

When Pre-Islamic Era is looked upon with respect to Intellectual Property rights, it is concluded that not
only after Islam but also in Pre-Islamic Era and pre—Islamic Societies, there was respect and protection for
Intellectual Property Rights. There was value for the works of mind. At that time poetry was deeply
respected. Authors had an enhanced social standing and respect in the society. For the recognition, they
used to be given remuneration for the publication of their work. A poet who resorted to theft of other
poetry were cast from cultural society. So, it was a kind of protection for their work and creation (Bashar,
2013.P.618).

One of the examples of such protection is the saying of Hassan Bin Sabit who later became scribe (katib e
wahy) of the prophet SAW. Once he said “l will not plagiarize the poets on what they said and never will
their poetries coincide with mine” This practice was continued in the early Arab Muslim Society (Ishola,
2013. P523).

Similarly In the Pre-Islamic Era, a poet recited his poems in public and incorporated his signature into his
poems. Thus, claiming ownership of that poem. When such poems recited in any local public performance
it used to bear the name of the poet. This this was a kind of moral right for the poet and an unauthorized
use was considered disrespect to the poet which led to public outcry (Bashar, 2013.P. 630).

Opinion of jurists on Intellectual Property

There is a difference of opinion among the jurists with regard to Intellectual Property. Hanfi School of
thought rejects Intellectual Property as a type of property. This is because of their criteria and definition
of what could be the definition of mall? They say that physical possession is one of the criterias for
mall/money. They define that mall is anything which can be perceived by any of the five senses. They say
that there can be no legal rights to Intellectual Property because ideas are incorporeal. (P.624) Hanfi
school do not consider intangible things as property. (Ishola et al., 2018. P.522) On the other hand, other
jurists consider it a property. Their criteria for the property is not only its possession but also its
usefulness (manfah). They accept property whether it is tangible viz corporeal or intangible viz
incorporeal. They say that anything can be included in the definition of property when it is useful or is of
value (Bashar, 2013. P. 624).

They further say that mall is anything that has a value and which makes its destroyer liable. They say that
Mal is of many types valuable (mutagawim) and invaluable (Gher mutagawim) movable and immovable,
fungible, (mitly) and nonfungible (Gher mithly viz gemi,) tangible (al aien) and intangible (manfah),
consumed (istehlaki) and unconsumed. (istimali) Here the arguments of the majority are sounder and
more realistic. The arguments of Hanfi are just rational reasoning. Thus, recognition of Intellectual
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Property Law is well founded on sound legal principles. Hanfi jurists fails to realize that certain physical
items symbolize Intellectual property being protected which may be intangible. for example, a physical
book symbolize Intellectual Property being protected which is the intellectual innovative exercise that
protected the book (Ishola, 2018.P.524).

Hanfi jurists also say that knowledge and science cannot be equated with trade or industry. They say that
a person should dedicate to spread his knowledge without having any expectation for gaining any worldly
reward. There should be no obstruction to the duplication of original materials since the most widespread
dissemination of knowledge is for the good of all. They are of the opinion that certain kinds property
which is idea based should be purely for public goods and that its products should be used for the benefit
of all mankind (Bashar, 2013.P.627).

The answer to this question is, it is correct that the knowledge has to be spread. But it does not mean that
people cannot sell books or own books. It does not mean that it is permissible for the people to go and
commit theft of books and libraries. It means that knowledge should be free for all people to learn. No
one group should have monopoly on knowledge. Thus, the argument means that to seek knowledge from
all sources, not to take over other people’s possessions. Islam encourages Muslims to learn, but it also
respects the laws of ownership. Plagiarism, piracy, misquotation and taking other people’s property etc.
are all nothing but theft, and deception. People have right to their material property as well as to
Intellectual Property.

(Islamic Economics and Finance Pedia, 2009)

The most extreme opinion on Intellectual Property Right is of Sheikh Muhammed Shafe’e according to
which Islamic Law does not accept Intellectual Property as it is a tool imposed by the West. It is of no
benefit to the Muslim community. He issued a legal opinion (fatwa) in which he stated that authorship
and inventions are acceptable as a means of income however, it is not permissible to exclude others from
using them. He says that Intellectual Property represents only an abstract right which is not protected
under Shariah Rules. (EImahjub, 2015) This idea is not based on any material proof. Intellectual Property is
as important and necessary under Islamic law and for Muslims as the corporeal property is.

Islamic contemporary scholars are also split into two main groups. The first group, represented by a
number of scholars, is against Intellectual Property Rights. They maintain that knowledge in Islam is a
public domain. It can neither be the property of an individual, nor can an individual prevent others from
acquiring it. They maintain that Intellectual Property leads to the monopoly of some individuals. The other
group defends Intellectual property Rights and argues that Muslims should abide by their contracts and
should respect the laws and rules under Intellectual Property Rights system (Khan. Et al., 2013. P. 156).

Professor Al-dereni, studied the four main schools of Islamic law, Hanafis, Malikis, Hanbalis and Shafies.
He asserts Maliki, Hanbali and Shafi jurists accept intangibles commodities to be the subject of ownership
in the same manner as for tangible property. He says that only classical scholars of the Hanafi School of
law do not accept intangibles things as a form of property. This is because they consider physical
possession as a fundamental requirement to regard anything as a property.

The Professor concludes his arguments by saying that there is no text in the Holy Quran, any saying of the
of the Holy prophet SAW or any other source of Islamic law that tell us that intangibles things cannot be
the subject of property. (ElImahjub, 2015) By these arguments he means to say that Intellectual Property
deserves the same protection and status as other corporeal and tangible property. Besides the above,
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there are many inferences from Islamic Law which confirms that Intellectual Property is a property in the
same manner as other Corporeal Property is.

Inference from Islamic Law Regarding Intellectual property protection

Islamic law does not regulate Intellectual Property rights per se by having a detailed and precise rule, such
as in the case of spiritual duties or inheritance. (Bashar, 2013.P.623) Therefore, earlier under Islamic Law
Intellectual Property protection was unknown to jurists because there was no need for it. However later
on due to the industrial and educational advancement, many innovations, industries and printing press
came into existence to preserve the legacy of past generations. The colossal sum of money by people
from the piracy of other work without their consent led to the introduction of copyrights reservation by
Muslim. This effectively mark the beginning of consideration and eventual acceptance of Intellectual
Property Law in Islamic Law (Ishola. 2018. P.523).

However, it does not mean that there was no existence of Intellectual Property Protection at all and
people Intellectual Rights were not protected. Intellectual property Rights were protected but without
having an explicit name for it as existed today. There are many inferences from Islamic Law primary as
well as secondary sources which infers Intellectual Property Protection. Some of these inferences are as
under.

1. After the departure of the Holy Prophet SAW when calipat came into existence, the Caliphs
would buy books they considered important and make copies of them after getting due consent
from the authors and paying an adequate compensation to the them. It shows that there was
protection for the intellect of authors (Bashar, 2013. P. 623) It is inferred that the Caliph, or in
modern terms, the government, is free to enact laws for it which is not against Sharia rules. A
ruler is duty bound to secure the public interests. However, he should exercise this duty under
the general principles of Islamic Law. In modern state it becomes the duty of a Muslim state to
enact laws and make rules for the protection of these rights of the people.

2. At the time of Abbasid caliph Bait al Hikmah, which was called house of the wisdom in Baghdad,
was a place to protect the Intellectual Property of the creators. It was a house where scientists
and authors used to deposit their works. After the deposition of their literary work, these
scientists and authors were in the position to undisputedly claim ownership over their work.
(P.641) It means that it was a registered place for the protection of the intellect of scientists and
authors.

3. Islamic Law recognizes that the creative act of making something which is useful for Allah
creature could be a means of acquiring ownership. It is established in Islamic Law that if a person
occupies an unclaimed piece of land for a certain period of time and spends his effort and money
to develop that land and exploit it in a productive and fruitful manner, he will have the right of
ownership over that land. This injunction finds its origin in a saying of the Holy Prophet SAW from
Saheed Bin Zaid that whoever quickens a dead land belong to him. No one has the right to
expropriate it. (Abu Daud, 3073) The reason is that he has developed that property so it belongs
to him and should be protected. This is the case with Intellectual Property as well. When a patent
is not invented, it belongs to none. When a trade mark is not registered it belongs to none.
Similarly, when a literary work is not created, it belongs to none. When a patent is invented,
trademark is registered and a literary work is created, it become the property of its creator. No
one has the right to use it without his consent and permission. In short, when creative individuals
apply their intellect to produce something unique and put their efforts into a copyrightable
material, an invention or a trademark that distinguishes their products or services are no less
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10.

worthy of legal protection than their counterparts who develop a vacant land. They are probably
more worthy of protection than those who develop vacant land given the increasing importance
of the information economy and the broader advantages of Intellectual Products over physical
ones ( Elmahjub, 2015).

There is maxim of Islamic Law that “Presumption is Freedom of choice and action” (Nazir, 2007,
P.59) This maxim means that whenever there is no prohibition for a particular act under Islamic
law, it is on the choice of people. When Intellectual Property is looked upon, there is no
injunction which prohibit it. So, it means that there is nothing which prohibits the protection of
Intellectual Property in Islamic law. There is no injunction in Quran and Sunnah which is against
Intellectual Property.

There is a saying of the Holy Prophet SAW that “Muslims must abide by their agreements, except
an agreement that makes unlawful (Haram) what is lawful (Halal) or make lawful (Halal) what
was unlawful (Haram). (Tirmidhi, 1352) This saying of the Holy Prophet SAW provides that a
Muslim has not to break his agreements of any type including commercial agreements. This
protection also extends to Intellectual Property related agreements, like Licensing,
Confidentiality, Non-Disclosure Trade Secret, Franchising and other such commitments.

The prophet SAW said in his last sermon that "Verily your blood, your property and your honour
are as sacred and inviolable as the sanctity of this day of yours, in this month of yours and in this
town of yours. Verily! | have conveyed this message to you." (Riyad as-Salihin, 1524).

In this saying the prophet SAW mentioned property in general which includes Intellectual
Property as well because it is not allowed for a person to snatch the Intellectual Property of
another and get himself wealthy of it ( Ishola, 2018. P.526).

When Sayings (Ahdiath) of the Holy Prophet SAW is looked upon, all of them were gathered with
utmost care and caution. They were traced back to establish intermediate link in order to provide
authenticity. These sayings were handed orally. Thus, people were traced to quote the saying of
the Holy Prophet SAW so as to determine the authenticity of teachings by reflecting gaps, if any,
in the chain of transmission. So, it means that Shariah Law recognizes the attribution and
integrity of these rights to itself. Now the question is whether these rights can be extended to
individual authors, we found nothing in Islamic Law which prevent to extend this right of
attribution and integrity to individual authors (Bashar, 2013. P.630).

At earlier time economic and trade used to be industrial but now it is gradually changing from
industrial form to information economies and it is obvious that the expansion of Intellectual
Property rights is its natural result. If it is not protected, a huge portion of economic activities and
people right will be troubled and Islamic Law never wants this. Therefore, under the general
principle of Islamic Law protection for Intellectual property is mandatory.

The pursuit of profit is an honorable method. Everyone deserves the fruit of his diligence. The
Holy Quran says; “It is no crime in you if ye seek the bounty of your Lord”. (Al Bagarah- 198) In
another place the Holy Qur'an states, “O ye who believe! Eat not up your property among
yourselves in vanities: But let there be amongst you Traffic and trade by mutual good-will (An-
Nisa- 29).

These verses signify the legality of generating profits. It means that if the profit is through legal
and fair way, there is no prohibition in it. Dealing with Intellectual Property and getting profit
from it has no prohibition under Islamic law if it fulfills the pre- requisite which will be discussed
at the last part of this paper. During the early period of Islam many authors used to earn their
livelihood through their Intellectual Work. Head of the state viz Caliphs used to hire the
Intellectual Service of authors to write books. They used to be paid in return of their work. prince
(Emirs) would pay poets who praised them. Those payments were not an honorarium but legally
binding for completing an Intellectual Work in a manner similar to the modern concept of works
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12.

13.

14.

15.

made for hire. Dedications have a long tradition as well. Financially needy authors dedicated
their works to Emirs or wealthy individuals in the hope of receiving a monetary gift or reward
(Bashar, 2013, P. 626).

It is an underline principle of Islamic Law that everyone has the right to get the pursuit of his
labor. If a patent inventor did not invent a patent, it would not have been in existence at all. It
was the efforts and endeavor of the inventor who made it possible therefore, Islamic Law says
that access to use such invention or get benefit from it is contingent upon the approval of the
inventor provided the invention is legal and the result of a legal process. This is the case with
other Intellectual Right such as Trade Mark and Literary Work. (P. 626) Islam does not allow any
violation against people’s rights, whether material or intellectual. Therefore, it does not allow
that the efforts of others be taken away from them or be used without their consent. If
Intellectual property is not protected it would mean the rejection of the effort of people. Islam
never wants it. Therefore, Intellectual Property has due protection under Islamic Law like other
Corporeal Properties ( Khan, et.al. 2013. P.155).

It is a unique and proud that Islamic Law provides a comprehensive regulation for all worldly
affairs and that all conveyable and reasonable rights are embedded in it. When a Muslim claims
entitlement to any right, it must be recognized by Islamic Law as a right. Similarly, Islamic law
not only recognizes a right as a right but also protects it as no right can be a right unless
guaranteed and protected. The acquisition of property is one such right which is not only
guaranteed by Islamic Law but also protected by it. However, it is necessary that such acquisition
be through legal and lawful means and not through illegal and unlawful means. With its
acquisition, the nature of the property and subject matter is also highly relevant. It means that
the thing is lawful and legal. There is no distinction that which type of property can be acquired.
Thus, when we look it Intellectual Property, there is nothing which makes it unlawful or illegal to
be acquired. We will look that whether its nature is legal or not and whether it is acquired
through legal means or not. When we look at these two elements, we come to the conclusion
that its acquisition as well as its nature and subject matter is legal and lawful. So, after fulfilling
these two requirements. Thus, it is a lawful property like any other property (Ishola, 2018. P.518).
There are many terms, marks and symbols under Islamic Law which represent a unique type of
Intellectual property. For instance, the word Quran, Sunnah and some unique marks and symbols
like Masjid and Assalam-O-Alekum etc. All of these words and symbols constitute a unique form
of Intellectual Property. It confirms the existence of Intellectual Property in Islamic law (Bashar,
2018. P.627).

Real Property can be acquired through agreement, appropriation or extracting something. There
is a saying of the Holy Prophet SAW that “Nobody has ever eaten a better meal than that which
one has earned by working with one’s own hands. The Prophets Hazrat Daud Alaihissalam used
to eat his livelihood from the earnings his labor.” (Bukhari, 286) It is very rational and logical that
when an individual spends his time and energy whether physical or intellectual to create new
works, he should be entitled to the fruit of his work. There is no express text in Islamic Law that
restricts ownership to tangible objects only.

It is logically and rationally true that Intellectual Property Right should be protected because it is
the need of time. If it is not protected, no one will create it. For example, writing a book needs a
lot of energy and resources. Now if there is no protection for this book, the writer will never use
his time, intellect and resources to write it. This is the case with all other Intellectual Property
Rights. (Bashar, 2013.624-625) If a person makes a software and he doesn’t have copyright, a big
company who has greater fame will upload it on its platform. People will download/ install it and
thus, will earn a lot through the work and diligence of others.
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16. One of the principles of Islamic law is that when two rival interpretations of the sources are
possible, in such case the one which is most conducive to human welfare is to be chosen. In a
more complicated situations, which call for new rules that cannot be clearly traced back to any of
the sources¢ a public interest argument is possible on the premise that the basic purpose of
legislation in Islamic Law is to secure the welfare of the people by promoting their benefits or
protecting them against haram. The main goals of Islamic Law are often considered to be the
protection of faith, life, intellect, and wealth. Islamic Law requires protection of wealth and
people’s property from transgression or wrongful appropriation by any party. By this way it is
proved that even if we supposed that there is no source of Islamic law which deals with
Intellectual Property, (Although this is not the case) under this rule protection of Intellectual
Property is mandatory (Bashar, P.634-635).

17. In addition to evidence as derived above, there are various Fatwas (Religious opinion) from many
Islamic School and organizations which deal with the legality and protection of Intellectual
Property. Some of them are as under.

e One of the Fatwas is from Al-Azhar Egypt which is the most respected Sunni authority
among Sunni Muslims. The Fatwa Committee of Al-Azhar in December 1988 has clarified
that Islam has given freedom to an owner to dispense his property owned by him as he
wishes to dispense. No other person is allowed to dispose it or make a copy of it without
the prior consent of the owner. No one has the right to enjoy, use or attribute someone
property without his consent and permission (Manto, 2019).

The Fatwa Committee of Al-Azhar has also prohibited any violation of rights in a
computer software (Manto, 2019).

e In another Fatwa, the Fatwa Committee of Al-Azhar has provided that to copy others
writings and present them as one’s own thoughts is a kind of plagiarism which is
unlawful under both Islamic and Man-Made Laws. It says that as long as it confirms to
Islamic Law, Intellectual Property Rights are protected. The creator is free to dispose of
his Intellectual property Right in the way he deems fit (Bashar, 2013. P.636).

e The International Islamic Figh Academy, which is affiliated to the Organization of Islamic
Cooperation, rendered a Fatwa in December 1988 in which it pointed out that
Corporate Names, Trade Names, Trademarks, Inventions, Literary Productions and
discovery are the rights which belong to their holders. These rights and their financial
value have been acknowledged by contemporary conventions. The fatwa says that such
rights are recognized by the Islamic Law and thus, should not be violated. Furthermore,
it was said that it is permissible to dispose of a Corporate Name, Trade Name or a Trade
Mark for a price with the condition that there is no fraud, swindling or forgery. Similarly,
it was said that under Islamic law the holders of these rights are fully entitled to dispose
them and should not be violated (Manto, 2019).

e Ali Ahmed Mashael - Dubai Department of Islamic Affairs and Charitable activities and
Grand Mufti at Dubai’s Department of Islamic Affairs and Charitable Activities, has given
a Fatwa in which he states that infringement of Intellectual Property rights is forbidden
because works protected by Intellectual Property Laws are the “fruit of human efforts”
and using them without permission would constitute theft (Manto, 2019).

e There is another Fatwa on copyright laws from Islamonline.net on the opinion of some
people who say that knowledge is a common property of all and that it cannot be
restricted. They cite Hadith of the Prophet SAW that “Wise statement is the lost
property of a believer, it is his, wherever he may find it. The answer to this question is, it
is right and true that knowledge is a common property of all. However, it does not mean
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that it is not allowed for people to sell books or own books. It does not mean that it is
permissible for the people to go and commit theft of books or libraries. It means that
knowledge should be free for all people to learn viz each person should have the
opportunity to get knowledge. No one group should have monopoly over knowledge.
Thus, the meaning of this Hadith is to seek knowledge from all sources. It does not mean
to take over other people’s possessions. Islam encourages Muslims to learn, but it also
respects the laws of ownership. Plagiarism, misquotation, piracy and taking other
people’s property etc. all are nothing but theft and deception. People have right to their
material property as well as Intellectual Property.

Islamic Economics and Finance Pedia, 2009
Besides the above, there are the following fatwas on the legality of Intellectual Property:

e Copyright Fatwa listed at the Fatwa Center at Islam web (Islamic Economics and Finance
Pedia,2009).

e Fatwa on Copyright Laws from the Fatwa Management System at the University Sains Islam
Malaysia. (Islamic Economics and Finance Pedia,2009).

e Fatwa from Sheikh "Abd Al-'Azeez lbn Baz Regarding the Copyright of CDs and Computer
Programs (Islamic Economics and Finance Pedia,2009).

Pre-Requisite for Intellectual Property Right protection

It became evident from the above discussion that though there is no explicit verse of the Holy Quran or
Sunnah of the Holy prophet SAW which clearly and explicitly name Intellectual Property as a property and
ensures its protection but from Islamic History and Islamic Law we found many inferences which make it
clear that Intellectual Property is a property and it deserves the same protection as other Corporeal
Properties deserve. However, this protection is not absolute. It must fulfill some pre- requisite and
conditions after which it will be protected under Islamic law. These conditions/ pre requisite are as under.

e Intellectual Property must not offend the principle of innovation set out under Islamic Law. Any
Innovation that disrupts the settle principle of religion has no Intellectual Property protection.
For instance, an application which can lead a Muslim to five-time prayer and Holy call etc. will
have no Intellectual Property Protection. (Ishola 2018. P.526) The Prophet SAW says whoever
introduces anything to our(religious) affair shall be rejected (lbn Majah, 14)) It means that it is
not permissible to patronize anything which is technically possible rather it is necessary that it
must be Shariah compliant. In light of this, the human body or parts of human body must be
excluded from patentability. Inventions which involve processes for modifying the genetic
identity of the human body must be excluded from patentability as they are contrary to the
dignity of man from an Islamic perspective (Elmahjub, 2015).

e Anything that is invalid and unlawful haram under Islamic law does not have any protection
under Intellectual Property Rights. Any innovation on internet which promotes the prohibited
things does not have any Intellectual Property protection, such as sex toys, digitized
pornography, pomograpic videos and non-beneficial knowledge etc. have no Intellectual
Property Protection. Similarly, materials that promote and advances anti-Islamic human rights
concepts like homosexual right and abolition of death penalty are not protected. In short words it
is necessary to make distinction between haram and halal while implementing Intellectual
Property Law (Ishola, 2018. P.528).
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Islamic Law also prohibits alcohol, narcotics, pork and gambling. Therefore, their trademarks,
patents and designs are not permissible to be registered. In addition, some countries do not
allow registration of trademarks related to bar and night club services (Manto, 2019).

e An Innovation will deserve Intellectual Property protection when it advances something which is
ordered by Allah and refrain from things forbidden by Allah. It means that it must be something
which is with the advancement of Islamic Law." When it is anything which is useless and does not
have any such object, it will not have any protection under Islamic law (Ishola, 2018. P.529).

It became evident that Intellectual Property is a property which is worthy of respect but such protection is
not automatically, it must fulfill pre conditions of being according to Islamic Law. When these conditions
are fulfilled, it is protected under Islamic Law like other property (P.530).

Conclusion

From the above discussion it is concluded that Intellectual Property was prevailed both in primitive
societies and pre-Islamic society in one way or another and somewhat had its protection. Laws were
begun to be enacted from eighteen century. Later, different conventions and agreements were made to
protect Intellectual Property Rights of people and different organizations and institutions came into
existence for the protection of this particular Property.

There is no explicit verse in the Holy Quran and Sunnah of the Holy Prophet SAW which explicitly mention
Intellectual Property and its protection that is why some of the jurists particularly Hanfi jurists rejects
Intellectual Property by saying that it is not coming within the definition mall. They also say that
knowledge cannot be restricted. It must be spread.

Majority of the jurists oppose the opinion and say that Intellectual Property is a property like any other
types of property and deserve the same protection. The opinion of majority of the jurists are stronger
than Hanfi jurists.

Furthermore, there are many inferences from the Holy Quran, Sayings of the Holy Prophet SAW and other
sources of Islamic Law which confirm that Intellectual Property is also one of the types of properties. It
deserves the same protection as any other type of property. However, the protection is not absolute. It
must fulfill some pre-requisites. When these pre- requisites are fulfilled, it has the same protection like
any other property.
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